Equipment Project

Sponsors desiring to acquire equipment under the State Block Grant Program (SBGP) program must comply with applicable SBGP technical standards and Federal procurement regulations. Failure to comply with such standards and provisions can result in the acquisition being deemed ineligible for SBGP reimbursement. 

SBGP Eligibility

SBGP will participate in specific equipment that enhances or maintains safety at an airport. An example of eligible equipment is snow removal equipment.

Equipment that is used for normal airport operations and maintenance, such as mowers and maintenance vehicles, are generally not eligible for SBGP participation.

Sponsors are encouraged to consult with the appropriate MoDOT planner one year in advance of the desired acquisition date. This coordination will address issues related to justification, eligibility and funding availability.

FAA Technical Standards

The FAA publishes several Advisory Circulars that establish acceptable standards for specific equipment. In order for a procurement action to remain eligible for SBGP reimbursement, the equipment acquired must meet the requirements established within the appropriate FAA standard. Some of these guide specifications may allow for permissible options and alterations that can be applied by the Sponsor for purposes of customizing their equipment purchase for their specific location. One of the most common FAA equipment standard is listed as follows:

• AC 150/5220-20 - Airport Snow And Ice Control Equipment

Sponsor Initiated Modifications
Sponsors are cautioned that equipment options desired by the Sponsor but not identified within the appropriate FAA standard may not be eligible for SBGP participation. If a Sponsor desires to incorporate a nonstandard modification, the Sponsor must first seek MoDOT review and approval in order for the costs to be deemed eligible under the SBGP.

When submitting the procurement specifications to MoDOT for review and approval, the sponsor must separately identify all additions and deletions from the FAA standard guide specification. The Sponsor must provide a written justification for each modification. Modifications that are deemed proprietary, exclusionary or unnecessary will not likely be approved for SBGP participation.

SRE Specifications

For procurements involving snow removal equipment (SRE), the Advisory Circular contains guide specifications intended to aide the sponsor in preparing a compete procurement bid package. The content of this guide specification has been coordinated with the appropriate industry and thus does not require significant modification by the Sponsor.

We strongly recommend the Sponsors use the appropriate guide specification verbatim and caution against preparing a custom specification that only incorporates portions of the FAA standard specification.

Incorporating non-standard requirement in a SBGP funded equipment acquisition increases the risk of a bid protest and a determination of ineligibility.

Industry Standards

In the event that a FAA standard does not exist for SBGP eligible equipment procurement, the sponsor shall rely on accepted industry standards as the basis for specifying the equipment. Sponsors shall identify the industry standard when submitting the procurement specification to MoDOT for review and concurrence.

Competition in Procurement Actions

Federal Regulation 49 CFR 18.36 (c) requires that all procurement transactions be conducted in a manner providing full and open competition. Sponsors are advised that failing to conduct fair and open competition can result in bid protests and could jeopardize SBGP participation.

Sponsors may not:

a. Place unreasonable requirements on firms in order to qualify as an acceptable bidder 

b. Require unnecessary experience or excessive bonding

c. Promote or advocate noncompetitive pricing practices between firms or between affiliated companies

d. Award a contract when organizational conflict of interest exists

e. Incorporate proprietary specifications as the basis for selection

f. Utilize arbitrary actions in the procurement action.

A minimum of two suppliers/manufacturers must be capable of providing a specified item. While sponsors may desire to maintain uniformity in equipment when procuring additional similar equipment, the practice of specifying a manufacturer's product for this sole purpose can be construed as an exclusionary practice.

Use of "Brand Names" in Technical Specifications

In order to provide a clear and accurate description of a desired item, Sponsors are permitted to incorporate a "brand name or equal" statement in the specification. The identification of a brand name should be in addition to the establishment of the desired salient characteristics.

The basis for acceptance shall be the identified salient characteristics of the item and not solely the provision of the brand name product. All such desired feature(s) of the brand product should be clearly stated in the specification and such features shall not be exclusionary in nature. That is, more than one supplier must be capable of supplying the specified item. Sponsors are cautioned that failing to identify a desired salient characteristic of a product may result in that feature being excluded from the acceptance criteria.

Bid Protests

Sponsors must have established bid protest procedures related to their procurement activities.

Referencing Federal Regulation 49 CFR 18.36(c)11, a Sponsor remains solely responsible for settlement of all contractual and administrative issues, including bid protests, that arise from the procurement activity.

Protests involving disputes with the technical requirements of the specification generally must be received and resolved prior to bid opening. Protests involving claimed specification defects that are made after bid opening may be denied on the basis that the protest was not filed prior to bid opening. Protests involving the evaluation of the apparent low bidder may be made after bid opening but should be addressed and resolved prior to award.

MoDOT Review and Approval

Following Sponsor review and selection of an apparent low bidder, the Sponsor shall prepare and submit a written recommendation of award. The sponsor must attach a summary of the bids tabulation as well as a completed Sponsor Certification for Award.

Contract versus Purchase Order

The primary intent of utilizing a sealed bid method of procurement is to establish a contract agreement with the contractor, supplier or manufacturer. The agreement must contain the three essential elements of a contract, 1) offer, 2) acceptance and 3) Consideration.

For typical construction contracts, the offer is made by the Contractor and accepted by the Sponsor for the stated consideration. This method is acceptable as well for equipment procurements.

Sponsors may also consider the use of a purchase order method as opposed to the written contract. In this approach, the Sponsor makes the offer through the issuance of a purchase order. The Contractor’s acceptance of the terms of the purchase order constitutes the agreement.

The consideration must be stated within the issued purchase order. The conditions of the purchase order must be clearly stated. A copy of the equipment specifications, along with the required Federal clauses must be made as an attachment to the purchase order as a condition of acceptance.

Federal Provisions
Equipment Projects

Procurement actions for equipment acquired under the Airport Improvement Program must comply with appropriate Federal regulations and provisions. The Sponsor's acceptance of the grant offer and the associated grant assurances obligates the Sponsor to apply these provisions in their procurement actions. As a condition of FAA approval, the procurement package will be reviewed for compliance with AIP standards as well for incorporation of the required Federal provisions.

Sponsors should note that some of the Federal provisions are applicable for all equipment procurements regardless of the contract dollar amount. Others provisions have a dollar threshold limit that specifies when they apply. The requirement for the DBE clauses largely depends on what has been approved in the Sponsor's individual DBE program.

The specification preparer shall ensure that the appropriate Federal provisions are incorporated as follows:

Provisions for all Equipment Contracts
• Buy American Preference - Title 49 U.S.C., Chapter 501

• Civil Rights Act of 1964, Title VI - Contractor Contractual Requirements - 49 CFR Part 21

• Airport and Airway Improvement Act of 1982, Section 520 - Title 49 U.S.C. 47123

• Disadvantaged Business Enterprise - 49 CFR part 26

• Lobbying and Influencing Federal Employees - 49 CFR Part 20

• Access to Records and Reports - 49 CFR Part 18.36

• Energy Conservation - 49 CFR Part 18.36

• Rights to Inventions - 49 CFR Part 18.36

• Trade Restriction Clause - 49 CFR Part 30

Additional Provisions for Equipment Contracts exceeding $10,000
• Termination of Contract - 49 CFR part 18.36

Additional Provisions for Equipment Contracts exceeding $25,000
• Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - 49 CFR Part 29

Additional Provisions for Equipment Contracts exceeding $100,000
• Breach of Contract Terms - 49 CFR Part 18.36 

• Clean Air and Water Pollution Control - 49 CFR Part 18.36(i)(12)

Sample Bid Documents

Equipment Projects

Procurement actions for equipment acquired under the State Block Grant Program must comply with appropriate Federal regulations and provisions. As a condition of MoDOT approval, the procurement package will be reviewed for compliance with AIP standards as well for incorporation of the required Federal clauses and provisions. The Sponsor is obligated to apply these provisions by accepting the grant and the associated grant assurances.

Sponsors shall note that per Federal Regulation 49 CFR Part 18.36, the grantee remains solely responsible for all matters concerning procurement actions for a project. The Sponsor is also the contractual authority for all matters related to establishing and administering a contract agreement. MoDOT is not a party to such procurement and contracting actions.

Suggested Forms for Construction Contracting

For the benefit of the Sponsor, the following suggested sample bid documents has been prepared for use as a guide in preparing a site-specific equipment bid package. These samples incorporate required Federal provisions and best practices associated with equipment acquisition. The samples that are provided incorporate the Federal provisions that are required for a project greater than $100,000. Projects of lesser amounts may not require all of the provisions included in the sample documents.

Sponsors and consultants are cautioned that these suggested samples shall not be construed as being complete and whole. Sponsors and consultants are further cautioned that the provision of these suggested sample contract documents by the FAA does not represent an implied or expressed guarantee of legal sufficiency. Sponsors are solely responsible for verifying the legal sufficiency of all matters concerning procurement and contracting.

REQUESTS FOR BIDS/INVITATION FOR BIDS

{OWNER’S NAME)

{AIRPORT NAME}

State Block Grant Project No. {MoDOT PROJECT NUMBER}
Notice is hereby given that sealed bids will be received and then publicly opened and read at {LOCATION WHERE BIDS ARE TO BE OPENED} for the purchase of the following equipment:

	Item
	Date of Bid Opening
	Time of Bid Opening

	{BRIEF DESCRIPTION OF EQUIPMENT/VEHICLE}
	{DATE}
	{TIME}


All proposals must be received at the address indicated herein above prior to the time and date specified for bid opening.  Bids received after the specified time and date of the bid opening will be returned unopened. The {NAME OF SPONSOR} shall not be held responsible or accountable for delays in the delivery of any proposal by the U.S. Postal Service or other courier service.

Copies of the bid documents including instructions to bidders, technical specification, standard terms and conditions and proposal forms may be obtained from the following location:


{OFFICE LOCATIONS FOR VIEWING PLANS AND SPECIFICATIONS}

A prebid conference will be held for purposes of clarifying requirements of this procurement and for resolving any possible ambiguities.  This conference will be held at {TIME, DATE AND LOCATION OF THE PREBID CONFERENCE}.
This project is subject to the requirements of 49 CFR Part 26 Disadvantaged Business Enterprise Participation. The owner has established a contract goal of {DBE GOAL} percent participation for small business concerns owned and controlled by qualified disadvantaged business enterprises (DBE). The bidder shall make and document good faith efforts, as defined in Appendix A of 49 CFR Part 26, to meet the established goal.

No bid will be considered unless accompanied by a certified check or cashier’s check on any bank or trust company insured by the Federal Deposit Insurance Corporation, payable to {NAME OF SPONSOR}, for not less than five (5) percent of the total amount of the bid, or by a bid bond secured by an approved surety or sureties, payable to the owner, for not less than five (5) percent of the total amount of the bid.

Bids may be held by the {NAME OF SPONSOR} for a period not to exceed {DAYS} from the date of the bid opening for the purpose of evaluating bids prior to award of contract.

The right is reserved by the {NAME OF SPONSOR} to reject any bid and also the right to reject all bids.

This procurement action is governed by all applicable local, State and Federal regulations. Federal provisions include are not limited to the following:

Executive Order 11246 and DOL Regulation 41 CFR PART 60 - Affirmative Action to Ensure Equal Employment Opportunity

DOT Regulation 49 CFR PART 29 - Governmentwide Debarment and Suspension and Governmentwide Requirements for Drug-free Workplace

DOT Regulation 49 CFR PART 30 - Denial of Public Works Contracts to Suppliers of Goods and Services of Countries that Deny Contracts to Suppliers of Goods and Services of Countries that Deny Procurement Market Access to U.S. Contractors (Foreign Trade Restriction).

TITLE 49 United States Code, CHAPTER 501 – Buy American Preferences

INSTRUCTIONS TO BIDDERS
Bid Documents

The bid documents are hereby defined as the following; 

Invitation-for-Bids

Instructions-to-Bidders

General Terms and Conditions

Supplementary Provisions

Technical Specifications

Proposal Form with attachments

Form of Contract Agreement

All authorized addenda issued by the Owner 

Any document incorporated in whole or in part by reference therein.

The term “Project Documents” as used herein shall be construed as being equivalent to the above defined bid documents.

All documents comprising the Project Documents are complementary to one another and together establish the complete terms, conditions and obligations of the successful bidder. Those individual elements of the Project Documents that are bound may not be removed or detached.

Prospective bidders may obtain a copy of the project bid documents from the designated office identified within the Invitation-for-Bids.

Bidder Representations

By submittal of a bid proposal, the BIDDER represents the following:

· The Bidder has read and thoroughly examined all project documents

· The Bidder has a complete understanding of the terms and conditions required for the satisfactory performance of the project.

· The Bidder has found no errors, conflicts, ambiguities or omissions in the project documents, except as previously submitted in writing to the owner that would affect cost, progress or performance of the work.

· The Bidder is familiar with all applicable Federal, State and local laws, rules and regulations pertaining to execution of the contract and the project work.

· The Bidder has complied with all requirements of these instructions and the associated project documents.

Modifications to Project Documents

Modifications to the project documents may only be made by written addendum issued by the Owner or the Engineer.  Verbal explanations, interpretations or comments made by the Owner or Owner’s representative shall not be construed as binding.  Addenda will be transmitted to all known official plan holders.  Each bidder shall certify at the time of bid submittal that they acknowledge receipt of all issued addenda.

Errors and Discrepancies in Project Documents

Should Bidder find an error, discrepancy, ambiguity or omission in the project documents prior to submittal of a proposal, the Bidder is obligated to contact the Owner or Engineer with written notice of the error, discrepancy, ambiguity or omission. The written notice shall identify the nature and location of the error, discrepancy, ambiguity or omission.

Corrections or modifications to the project documents will only be made by written addendum as prescribed herein.  By submittal of a Bid Proposal, Bidder represents that they have thoroughly reviewed the project documents and that they have not identified any error, discrepancy, ambiguity or omission that would affect cost, progress or performance of the project work.

Clarifications and Interpretations

A bidder requiring a clarification or interpretation of the project documents shall make a written request to the Owner or the Owners Representative.  The Owner must receive the written request a minimum of seven (7) calendar days prior to the date of the bid opening.

Issuance of Proposal Forms

The Owner reserves the right to refuse to issue a proposal form to a prospective bidder should the bidder be in default for any of the following reasons:

a. Failure to comply with any pre-qualification regulations of the owner, if such regulations are cited or otherwise included, in the proposal as a requirement for bidding.

b. Failure to pay, or satisfactory settle, all bills due for labor and materials on former contracts in force (with the owner) at the time the owner issues the proposal to a prospective bidder.

c. Contractor default under previous contracts with the owner.

Form of Proposal

All bid proposals shall be made on the forms provided herein the bound project documents.  No bidder may submit more than one proposal.  All proposals are to be written in ink and shall be clearly legible.  All blank spaces in the proposal forms shall be legibly completed for each and every bid item.  The Bidder shall not qualify any bid item.  The Bidder shall initial in ink any erasures and alterations made on the proposal form by the bidder.

In the situation where an extension of a unit price is found to be incorrect, the stated unit price and correct extension will govern. The Bidder shall state the price of their bid in U.S. dollars and cents in numeral format.
Signature of Proposal

The proposal shall be signed and dated by an authorized representative of the Bidder.  All signatures shall be made with an ink pen. The Bidder’s representative shall have the legal authority to obligate and bind the Bidder to the terms and conditions of the contract. The Bidder shall legibly state the name of the Bidder’s representative, the legal name of the Bidder, the address of the Bidder including City, State and Zip Code, and the telephone number of the Bidder.

· For bids by corporations, an officer of the corporation shall sign the bid, the State of incorporation shall be identified and the corporate seal affixed.

· For bids submitted by an agent, evidence of the power of attorney shall be attached to the bid. 

· For bids submitted by a partnership or joint venture, the proposal shall identify the name of all firms and the authorized parties of all firms. A copy of the partnership/joint-venture agreement shall be provided to the Owner as an attachment to the proposal.

Modification or Withdrawal of Bid Proposal 

A Bidder may modify or withdraw their proposal at any point up to the specified time and date identified for receipt of proposals.  Any request for bid withdrawal or modification by the Bidder that is received after the specified time and date for receipt of proposals will be returned unopened to the sender.

Any modification to a Bidder’s proposal, subject to the time constraint noted herein, must be made on the proposal forms contained in the project manual. The Bidder’s authorized representative must sign the modification. The modification shall be placed in a sealed envelope and the statement “Modification to Proposal” shall be legibly marked in the upper left hand corner. Withdrawal of a proposal may be made, subject to the time constraint noted herein, only with written confirmation under signature of the Bidder.

Bid Guaranty

No bid will be considered unless accompanied by a certified check or cashier’s check on any bank or trust company insured by the Federal Deposit Insurance Corporation, payable to {NAME OF SPONSOR}, for not less than five (5) percent of the total amount of the bid, or by a bid bond secured by an approved surety or sureties, payable to the owner, for not less than five (5) percent of the total amount of the bid.

Bidder Qualifications

Bidder shall submit with their proposal evidence of their ability, skill and experience to provide the equipment specified in the project documents.  Evidence of experience shall include a listing of five previous customers in the past three years who were provided similar types of equipment.

Exceptions/Deviations

All exceptions or deviations to the technical specifications shall be identified in the proposal by listing the specification page number, paragraph number and requirement.  A justification for the exception or deviation shall be provided under each listing.

Disadvantage Business Enterprise (DBE)
The requirements of 49 CFR Part 26, Regulations of the U.S. Department of Transportation, apply to this contract.  It is the policy of MoDOT and the city/county to practice nondiscrimination based on race, color, sex or national origin in the award or performance of this contract.  All firms qualifying under this solicitation are encouraged to submit bids/proposals.  Awards of this contract will be conditioned upon satisfying the requirements of this section.  These requirements apply to all bidders, including those who qualify as a DBE.  A DBE contract goal of (DBE GOAL) percent has been established for this contract.  The non-DBE bidder shall subcontract (DBE GOAL) percent of the dollar value of the base bid(s), excluding any additive alternates, to disadvantaged business enterprises (DBE) or make good faith efforts to meet the DBE contract goal.  The bidder and any subcontractor, who qualifies as a DBE who subcontracts work to another non-DBE firm, must subtract the amount of the non-DBE contract from the total DBE work counted toward the goal, as defined in 49 CFR Part 26.55.

The apparent successful competitor will be required to submit the following information: (1) the names and addresses of DBE firms that will participate in the contract; (2) a description of the work that each DBE firm will perform; (3) the dollar amount of the participation of each DBE firm participating; (4) written documentation (signed contract proposal) of the bidders commitment to use a DBE subcontractor whose participation it submits to meet the contract goal; and (5) if the contract goal is not met, evidence of good faith efforts, as described in 49 CFR Part 26.
Submission of Bid Proposal

Proposals shall be sent to arrive at the specified time and date for receipt of bids. Proposals received after the specified time will not receive consideration and will be returned unopened. Proposals shall be enclosed in a sealed opaque envelope.  Each proposal shall be addressed to the office location identified in the Notice-to-bidders. The upper left hand corner of the envelope shall be marked as follows:

Sealed Bid Proposal

Bid of NAME OF BIDDER
For furnishing {PROJECT EQUIPMENT}
State Block Grant Project No.: {MoDOT PROJECT NUMBER}
To be opened at: {TIME AND DATE FOR RECEIPT OF BIDS}
For a modification to a previously submitted proposal, insert “Modification to Proposal” in place of “Sealed Bid Proposal”.

Bid Protest Procedure

Any potential bidder wishing to file a protest concerning alleged improprieties in this solicitation must submit the protest in written format {48/72/96} hours prior to the specified time of the bid opening.  The formal written protest must identify the name of vendor contesting the solicitation, the project name and number, and the specific grounds for the protest. All determinations made by the Owner are final.  Bidders desiring a complete copy of the Owners protest procedures must make a written request to the Owner.

Bid Opening

All proposals submitted prior to the stated time and date for receipt of bids will be publicly opened and read aload by the Owner or the Owner’s representative. Bidders, their authorized agents, and other interested parties are invited to attend. Proposals submitted after the stated time and date for receipt of bids will be automatically rejected without consideration and will be returned unopened.

Evaluation of Proposals

Proposals may be held by the Owner for purposes of review and evaluation by the Owner for a period not to exceed {NUMBER OF DAYS} calendar days from the stated date for receipt of bids.  The Owner will tabulate all bids and verify proper extension of unit costs.  The Bidder shall honor their proposal for the duration of this period of review and evaluation.  The bid guaranty will be held by the Owner until this period of review has expired or a contract has been formally executed or a purchase order has been issued.

Disqualification of Bid Proposals 

The Owner reserves the right to reject any or all bids, as determined to be in the best interest of the Owner. Causes for rejection of proposals include but are not limited to:

· Submittal of more than one proposal from the same partnership, firm or corporation;

· Failure by Bidder to submit the bid prior to the stated time and date for receipt of bids;

· Failure by Bidder to furnish satisfactory bid guarantee;

· Failure by Bidder to provide all information required of the bid forms;

· Failure by Bidder to comply with the requirements of bid instructions;

· Failure by the Bidder to demonstrate good faith efforts in obtaining participation by certified DBE firms;

· Determination by the Owner that Bidder is not qualified to accomplish the project work;

· Determination by the Owner that the Bidder has placed conditions on or has qualified their proposal;

· Discovery of any alteration, interlineations or erasure of any project requirement by the Bidder;

· Inclusion of the Bidder on the “Excluded Parties Listing System” as maintained and published by the General Services Administration;

· Evidence of collusion among bidders.

Cancellation of Award

At any time prior to execution of a contract agreement, the Owner reserves the right to cancel the award for any reason without liability to the Bidder, with the exception of the return of the bid guaranty, at any time prior to execution of the contract.

Notice of Award of Contract

It is the intent of the Owner, after a period of review and evaluation, to award a contract to the responsible bidder that submits the lowest responsive proposal.  At the discretion of the Owner, a purchase order may be issued in lieu of a formal written contract agreement.

The successful bidder will be informed their bid has been accepted through the Owner’s issuance of a Notice-of-Award. The Notice-of-Award shall not be construed as a binding agreement. The proper execution of a contract agreement or the issuance of a purchase order shall serve as the binding agreement.

Federal Funding Assistance

It is the intent of the Owner to seek Federal participation assistance for this project under the Airport Improvement Program (AIP). Award of contract is conditioned upon the FAA concurring in the award and the Owner securing Federal assistance.

Award of Alternates

Unless specifically stated, the Owner reserves the right to accept alternates in any order or combination, which in the judgment of the Owner, best serves the Owner’s interest.

Issuance of Purchase Order
The Owner’s issuance and the bidder’s acceptance of a purchase order serves as the binding agreement.  The issuance and acceptance of the purchase order is conditioned upon the bidder’s compliance with the complete terms and conditions set forth within the project documents.

Return of Bid Guaranty

The bid guaranty of the successful Bidder will be returned upon successful execution of the contract agreement or issuance of a purchase order.  Failure by the successful Bidder to execute the contract documents or commence with the purchase order within the specified time shall result in forfeiture of the bid guaranty. The bid guaranty of the second and third lowest responsible bidders will be retained for a period of {NUMBER OF DAYS} days after bid opening pending the execution of the contract documents by the successful bidder or the acceptance of the purchase order. Except as noted above, the bid guaranty of unsuccessful bidders will be returned at the point their proposal is rejected.

Contract Agreement

Within fifteen (15) days of the receipt of the formal contract agreement or issued purchase order, the successful Bidder shall as appropriate execute the contract agreement or accept the purchase order.  Failure to execute the contract agreement or accept the purchase order within the specified time frame may result in the bid being awarded to the next low bidder and forfeiture of the Bidder’s bid guarantee as a liquidated damage.
GENERAL TERMS AND CONDITIONS
DEFINITION OF TERMS

Advertisement:  A public announcement, as required by local law, inviting bids for work to be performed and materials to be furnished.

Advisory Circular: Documents published by the Federal Aviation Administration that convey policy, standards and guidance. Note: As a recipient of Federal funds, the Owner may not treat the requirements of an applicable Advisory Circular as being advisory in nature. AIP grantees are obligated grant condition to apply the appropriate provisions stated within applicable Advisory Circulars. Refer to FAA website http://www.faa.gov/arp/150acs.cfm.
AIP:  The Airport Improvement Program, a grant-in-aid program, administered by the Federal Aviation Administration.

ARFF: Aircraft Rescue and Fire Fighting
ASTM:  The American Society for Testing and Materials.

Award:  The acceptance, by the owner, of the successful bidder's proposal.

Bidder:  Any individual, partnership, firm, or corporation, acting directly or through a duly authorized representative, who submits a proposal for the work contemplated.

Bid Documents: A collective term for all project documents that a prospective bidders shall base it’s bid upon. Unless otherwise defined in the Instructions-to-bidders, the bid documents are comprised of the following:
Invitation-for-Bids

Instructions-to-Bidders

General Terms and Conditions

Supplementary Provisions

Technical Specifications

Proposal Form with attachments

Form of Contract Agreement

All authorized addenda issued by the Owner 

Any document incorporated in whole or in part by reference therein.
Change Order:  A written order to the Contractor covering changes in the plans, specifications, or proposal quantities and establishing the basis of payment and contract time adjustment, if any, for the work affected by such changes.  The work, covered by a change order, shall be within the scope of the contract.

Contract:  The written agreement covering the work to be performed.  The awarded contract shall include, but is not limited to:  The Advertisement; The Contract Form; The Proposal; The Performance Bond; The Payment Bond; any required insurance certificates; The Specifications; The Plans, and any addenda issued to bidders.
Contract Item (Pay Item):  A specific unit of work for which a price is provided in the contract.

Contract Time:  The number of calendar days or working days, stated in the proposal, allowed for completion of the contract, including authorized time extensions.  If a calendar date of completion is stated in the proposal, in lieu of a number of calendar or working days, the contract shall be completed by that date.

Contractor:  The individual, partnership, firm, or corporation primarily liable for the acceptable performance of the work contracted and for the payment of all legal debts pertaining to the work who acts directly or through lawful agents or employees to complete the contract work.
Calendar Day:  Every day shown on the calendar.

Date Of Completion: The date of formal acceptance from  the owner
DBE: Disadvantaged Business Enterprise. Refer to Federal Regulation 49 CFR Part 26
Engineer:  The individual, partnership, firm, or corporation duly authorized by the owner (sponsor) to be responsible for engineering supervision of the contract work and acting directly or through an authorized representative. 

Equipment:  All machinery, together with the necessary components and supplies for upkeep and maintenance, and also all tools and apparatus necessary for the proper construction and acceptable completion of the work.

Extra Work:  An item of work not provided for in the awarded contract as previously modified by change order or supplemental agreement, but which is found by the Engineer to be necessary to complete the work within the intended scope of the contract as previously modified.

FAA:  The Federal Aviation Administration of the U.S. Department of Transportation.  When used to designate a person, FAA shall mean the Administrator or his/her duly authorized representative.

Federal Specifications:  The Federal Specifications and Standards, and supplements, amendments, and indices thereto are prepared and issued by the General Services Administration of the Federal Government.

Inspector:  An authorized representative of the Engineer assigned to make all necessary inspections and/or tests of the work performed or being performed, or of the materials furnished or being furnished by the Contractor.

Liquidated Damages: An established daily amount paid by the Contractor to the Owner for failure to complete the project within the established contract time. The established amount is based on estimated expenses and losses that reasonably may be suffered by the Owner for failure by the Contractor to complete the project on time. The assessment of liquidated damages shall not be construed as a penalty.
Materials:  Any substance specified for use in the construction of the contract work.

Notice-Of-Award: A written notice of the acceptance of the bid proposal from the Owner to the successful bidder.

Notice-To-Proceed:  A written notice to the Contractor instructing it to begin the actual contract work on a previously agreed to date.  If applicable, the Notice to Proceed shall state the date on which the contract time begins.

Owner (Sponsor):  The term owner shall mean the party of the first part or the contracting agency signatory to the contract.  For AIP contracts, the term sponsor shall have the same meaning as the term owner.
Payment Bond:  The approved form of security furnished by the Contractor and his/her surety as a guaranty that he will pay in full all bills and accounts for materials and labor used in the construction of the work.

Performance Bond:  The approved form of security furnished by the Contractor and his/her surety as a guaranty that the Contractor will complete the work in accordance with the terms of the contract.

Project:  The agreed scope of work for accomplishing specific airport development with respect to a particular airport.

Project Documents: A collective term for documents identified within the definition for bid documents, which together as a whole form the complete and full contract obligation of the contractor.
Proposal:  The written offer of the bidder (when submitted on the approved proposal form) to perform the contemplated work and furnish the necessary materials in accordance with the provisions of the plans and specifications.

Proposal Guaranty:  The security furnished with a proposal to guarantee that the bidder will enter into a contract if his/her proposal is accepted by the owner.

Purchase Order: An order issue by the owner for the purchase of goods or services that when accepted by the vendor becomes a binding contract. The requirements established within the project documents as defined herein are a binding obligation of the purchase order as if each element of the project documents is physically attached to the purchase order.

SAE: Society of Automotive Engineers

Specifications:  A part of the contract containing the written directions and requirements for completing the contract work.  Standards for specifying materials or testing which are cited in the contract specifications by reference shall have the same force and effect as if included in the contract physically.

SRE: Snow Removal Equipment

Surety:  The corporation, partnership, or individual, other than the Contractor, executing payment or performance bonds which are furnished to the owner by the Contractor.

Year 2000 Compliance:  Year 2000 compliant means information technology that accurately processes date/time data (including, but not limited to calculating, comparing, sequencing) from, into, and between the twentieth and twenty first centuries and the years 1999 and 2000 and leap year calculations. Furthermore, Year 2000 compliant information technology, when used in combination with other information technology, shall accurately process date/time data if the other information technology properly exchanges date/time data with it.

INTENTION OF TERMS

Whenever, in these specifications or on the plans, the words ``directed,'' ``required,'' ``permitted,'' ``ordered,'' ``designated,'' ``prescribed,'' or words of the like import are used, it shall be understood that the direction, requirement, permission, order, designation, or prescription of the Engineer is intended; and similarly, the words ``approved,'' ``acceptable,'' ``satisfactory,'' or words of like import, shall mean approved by, or acceptable to, or satisfactory to the Engineer, subject in each case to the final determination of the owner.

Any reference to a specific requirement of a numbered paragraph of the contract specifications or a cited standard shall be interpreted to include all general requirements of the entire section, specification item, or cited standard that may be pertinent to such specific reference.

PATENTED MATERIAL, EQUIPMENT AND PROCESSES

If the successful Bidder utilizes any design, device, equipment, material or process that is covered by a patent, trademark or copyright, the Bidder shall indemnify and hold harmless the Owner and Owner’s representative from any and all claims for infringement by reason of the use of any patented design, device, equipment, material or process or the use of any trademark or copyright.

MATERIAL

All components used in the manufacture and assembly of the specified equipment/vehicle shall be new and of high quality and grade.  Re-manufactured parts shall not be utilized.

DECALS

The contractor shall not affix advertising decals, stickers or other signs to the specified equipment.  Vehicle mud flaps, when specified, shall be installed with the blank side facing outward.
BRAND NAMES

Whenever in the specification proprietary names, manufacturers, trade names or catalog numbers are specified, such reference is made for the purpose of defining the minimum performance, quality and other salient characteristics of the desired item.  Where “brand names” are specified, the term “or equal” shall is deemed to follow.  Such reference is not intended to be restrictive in nature.  The contractor may offer any material, item or process deemed equal with respect to the required minimum characteristics of the specified “brand name”.  The Owner reserves the right to make the final determination of equivalency.

COMPUTER SOFTWARE

All system software and hardware provided for within the specified equipment shall be based on the four-digit year format (Year 2000 Compliant) and shall be capable of recognizing February 29 of a leap year.  

MANUALS/ DOCUMENTS

As a minimum, copies of the following documents must be submitted with final delivery of the equipment/vehicle. Submittal of this information is in addition to any other submittal required specified within the technical specifications.

1. Applicable Title documents.

2. An owner’s/operator’s manual that includes all standard manufacturer/vendor literature.

3. Manufacturer’s standard warranties and guaranties

4. Maintenance instructions

WARRANTY

The Contractor guarantees that any defective component discovered within a twelve (12) month period following the date of the final acceptance shall be replaced at no expense to the Owner.  The warranty for this period shall cover all parts, labor, and shipping costs for the repair and replacement of any defective component. The Owner agrees to give prompt notice of any discovered defect.  The Contractor shall promptly, without undue delay, remedy such defects.  The Contractor shall serve as the Owner’s agent for service under any standard manufacturer warranty.

MATERIAL SAFETY DATA SHEETS

The Contractor shall submit applicable Material Safety Data Sheets (MSDS) for all chemical products supplied with the acquired equipment/vehicle.

PRE-DELIVERY INSPECTION

The Owner reserves the right to perform a pre-delivery inspection of the equipment/vehicle at the Contractor’s facility.  The purpose of the inspection is to verify compliance with critical requirements of the technical specifications. This inspection shall not serve as the final acceptance inspection.

DELIVERY

Delivery of the vehicle/equipment shall be made within the {NUMBER OF DAYS} calendar days of the date of the Notice-to-Proceed or issues Purchased Order.   Delivery shall be F.O.B. destination to the address noted herein below. C.O.D deliveries will not be accepted. All vehicles/equipment shall be off loaded at the designated location at vendor’s expense.

Name of Purchaser

Street Address

City, State, ZIP

Attn:

ACCEPTANCE

Acceptance of the furnished equipment/vehicle will be based on combination of submitted manufacturer certifications and acceptance tests conducted at the time of delivery.  The Contractor shall provide manufacturer certification for components and systems identified within the technical specification.  The Contractor shall prepare and furnish the Owner a signed written certification that the components constituting the whole of the equipment being provided comply with the applicable performance, design and construction requirements of the technical specifications. 

ON-SITE ACCEPTANCE TESTING

At no additional expense to the owner, the Contractor shall, upon delivery of the equipment/vehicle, have an authorized representative conduct an operational test of the furnished equipment in the presence of the Owner. The Contractor shall demonstrate that all features and components are in proper working order and operate as intended by the Technical Specifications. This demonstration is in addition to any other stated acceptance tests within the technical specifications and as required by the Owner.   

PAYMENT TERMS

Unless otherwise specified, the Owner will make payment in full within thirty (30) calendar days after final acceptance of the equipment/vehicle. 

ASSIGNMENT

The rights of each party under this agreement shall not be assigned or transferred to any other person, entity, firm or corporation without prior written consent of both parties. 

LIQUIDATED DAMAGES
By submittal of a proposal and subsequent acceptance of the contract, the CONTRACTOR understands and agrees that time is of essence for completion of the Work and that the OWNER will suffer additional expense and financial loss if said Work is not completed within the authorized Contract Time. Furthermore, the CONTRACTOR and OWNER recognize and understand the difficulty, delay, and expense in establishing the exact amount of actual financial loss and additional expense. Accordingly, in place of requiring such proof, the CONTRACTOR expressly agrees to pay the OWNER as liquidated damages the non-penal sum of $ {DOLLAR AMOUNT} per day for each calendar day required in excess of the authorized Contract Time. 

Furthermore, the CONTRACTOR understands and agrees that;

a. the OWNER has the right to deduct from any moneys due the CONTRACTOR, the amount of said liquidated damages;

b. the OWNER has the right to recover the amount of said liquidated damages from the CONTRACTOR, SURETY or both.
SUPPLEMENTARY PROVISIONS

FEDERAL AND STATE PROVISIONS
These Supplementary Conditions amend and/or supplement the General Terms and Conditions of the Contract and other provisions of the Contract Documents as indicated herein. All contract provisions that are not so amended or supplemented remain in full force and effect.

LOBBYING AND INFLUENCING FEDERAL EMPLOYEES: (49 CFR Part 20)
(1) No Federal appropriated funds shall be paid, by or on behalf of the Contractor, to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the making of any Federal grant and the amendment or modification of any Federal grant.

(2)
If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with any Federal grant, the Contractor shall complete and submit Standard Form-LLL, “Disclosure of Lobby Activities,” in accordance with its instructions.
TRADE RESTRICTION CLAUSE: (49 CFR Part 30)
The Contractor or subcontractor, by submission of an offer and/or execution of a contract, certifies that it:

(a) 
is not owned or controlled by one or more citizens of a foreign country included in the list of countries that discriminate against U.S. firms published by the Office of the United States Trade Representative (USTR);

(b)  
has not knowingly entered into any contract or subcontract for this project with a person that is a citizen or national of a foreign country on said list, or is owned or controlled directly or indirectly by one or more citizens or nationals of a foreign country on said list;

(c)  
has not procured any product nor subcontracted for the supply of any product for use on the project that is produced in a foreign country on said list.

Unless the restrictions of this clause are waived by the Secretary of Transportation in accordance with 49 CFR 30.17, no contract shall be awarded to a contractor or subcontractor who is unable to certify to the above.  If the Contractor knowingly procures or subcontracts for the supply of any product or service of a foreign country on said list for use on the project, the Federal Aviation Administration may direct through the Sponsor cancellation of the contract at no cost to the Government.

Further, the Contractor agrees that, if awarded a contract resulting from this solicitation, it will incorporate this provision for certification without modification in each contract and in all lower tier subcontracts.  The Contractor may rely on the certification of a prospective subcontractor unless it has knowledge that the certification is erroneous.

The Contractor shall provide immediate written notice to the sponsor if the Contractor learns that its certification or that of a subcontractor was erroneous when submitted or has become erroneous by reason of changed circumstances.  The subcontractor agrees to provide written notice to the Contractor if at any time it learns that its certification was erroneous by reason of changed circumstances.

This certification is a material representation of fact upon which reliance was placed when making the award.  If it is later determined that the Contractor or subcontractor knowingly rendered an erroneous certification, the Federal Aviation Administration may direct through the Sponsor cancellation of the contract or subcontract for default at no cost to the Government.

Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render, in good faith, the certification required by this provision.  The knowledge and information of a contractor is not required to exceed that which is normally possessed by a prudent person in the ordinary course of business dealings.

This certification concerns a matter within the jurisdiction of an agency of the United States of America and the making of a false, fictitious, or fraudulent certification may render the maker subject to prosecution under Title 18, United States Code, Section 1001.

BUY AMERICAN PREFERENCES: (Title 49 U.S.C. Chapter 501)
(a) 
The Aviation Safety and Capacity Expansion Act of 1990 provides that preference be given to steel and manufactured products produced in the United States when funds are expended pursuant to a grant issued under the Airport Improvement Program.  The following terms apply:

1. Steel and manufactured products.  As used in this clause, steel and manufactured products include (1) steel produced in the United States or (2) a manufactured product produced in the United States, if the cost of its components mined, produced or manufactured in the United States exceeds 60 percent of the cost of all its components and final assembly has taken place in the United States.  Components of foreign origin of the same class or kind as the products referred to in subparagraphs b. (1) or (2) shall be treated as domestic.

2.  Components.  As used in this clause, components means those articles, materials, and supplies incorporated directly into steel and manufactured products.

3. Cost of Components.  This means the costs for production of the components, exclusive of final assembly labor costs.

(b) 
The successful bidder will be required to assure that only domestic steel and manufactured products will be used by the Contractor, subcontractors, materialmen and suppliers in the performance of this contract, except those:

1. that the US Department of Transportation has determined, under the Aviation Safety and Capacity Expansion Act of 1990, are not produced in the United States in sufficient and reasonably available quantities and of a satisfactory quality;

2.  that the US Department of Transportation has determined, under the Aviation Safety and Capacity Expansion Act of 1990, that domestic preference would be inconsistent with the public interest; or

3. that inclusion of domestic material will increase the cost of the overall project contract by more than 25 percent.
ACCESS TO RECORDS AND REPORTS: (49 CFR Part 18.36(i))
The Contractor shall maintain an acceptable cost accounting system. The Contractor agrees to provide the Sponsor, the Federal Aviation Administration and the Comptroller General of the United States or any of their duly authorized representatives access to any books, documents, papers, and records of the Contractor which are directly pertinent to the specific contract for the purpose of making audit, examination, excerpts and transcriptions. The Contractor agrees to maintain all books, records and reports required under this contract for a period of not less than three years after final payment is made and all pending matters are closed. 

BREACH OF CONTRACT TERMS: (49 CFR Part 18.36)

Any violation or breach of terms of this contract on the part of the Contractor or their subcontractors may result in the suspension or termination of this contract or such other action that may be necessary to enforce the rights of the parties of this agreement.  The duties and obligations imposed by the Contract Documents and the rights and remedies available thereunder shall be in addition to and not a limitation of any duties, obligations, rights and remedies otherwise imposed or available by law.

TERMINATION OF CONTRACT: (49 CFR Part 18.36(i)(2))
(a) 
The Sponsor may, by written notice, terminate this contract in whole or in part at any time, either for the Sponsor's convenience or because of failure to fulfill the contract obligations.  Upon receipt of such notice services shall be immediately discontinued (unless the notice directs otherwise) and all materials as may have been accumulated in performing this contract, whether completed or in progress, delivered to the Sponsor.

(b) 
If the termination is for the convenience of the Sponsor, an equitable adjustment in the contract price shall be made, but no amount shall be allowed for anticipated profit on unperformed services.

(c) 
If the termination is due to failure to fulfill the Contractor's obligations, the Sponsor may take over the work and prosecute the same to completion by contract or otherwise.  In such case, the Contractor shall be liable to the Sponsor for any additional cost occasioned to the Sponsor thereby.

(d) 
If, after notice of termination for failure to fulfill contract obligations, it is determined that the Contractor had not so failed, the termination shall be deemed to have been effected for the convenience of the Sponsor.  In such event, adjustment in the contract price shall be made as provided in paragraph 2 of this clause.

(e) 
The rights and remedies of the sponsor provided in this clause are in addition to any other rights and remedies provided by law or under this contract.

RIGHTS TO INVENTIONS: (49 CFR Part 18.36(i)(8))

All rights to inventions and materials generated under this contract are subject to regulations issued by the FAA and the Sponsor of the Federal grant under which this contract is executed.

CIVIL RIGHTS ACT OF 1964, TITLE VI – CONTRACTOR CONTRACTUAL REQUIREMENTS:

(49 CFR Part 21)
During the performance of this contract, the Contractor, for itself, its assignees and successors in interest (hereinafter referred to as the "Contractor") agrees as follows:

1.1 
Compliance with Regulations.  The Contractor shall comply with the Regulations relative to nondiscrimination in federally assisted programs of the Department of Transportation (hereinafter, "DOT") Title 49, Code of Federal Regulations, Part 21, as they may be amended from time to time (hereinafter referred to as the Regulations), which are herein incorporated by reference and made a part of this contract.

1.2
Nondiscrimination.  The Contractor, with regard to the work performed by it during the contract, shall not discriminate on the grounds of race, color, or national origin in the selection and retention of subcontractors, including procurements of materials and leases of equipment.  The Contractor shall not participate either directly or indirectly in the discrimination prohibited by section 21.5 of the Regulations, including employment practices when the contract covers a program set forth in Appendix B of the Regulations.

1.3
 Solicitations for Subcontracts, Including Procurements of Materials and Equipment.  In all solicitations either by competitive bidding or negotiation made by the Contractor for work to be performed under a subcontract, including procurements of materials or leases of equipment, each potential subcontractor or supplier shall be notified by the Contractor of the Contractor's obligations under this contract and the Regulations relative to nondiscrimination on the grounds of race, color, or national origin.

1.4
Information and Reports.  The Contractor shall provide all information and reports required by the Regulations or directives issued pursuant thereto and shall permit access to its books, records, accounts, other sources of information, and its facilities as may be determined by the Sponsor or the Federal Aviation Administration (FAA) to be pertinent to ascertain compliance with such Regulations, orders, and instructions. Where any information required of a Contractor is in the exclusive possession of another who fails or refuses to furnish this information, the Contractor shall so certify to the sponsor or the FAA, as appropriate, and shall set forth what efforts it has made to obtain the information.

1.5 
Sanctions for Noncompliance.  In the event of the Contractor's noncompliance with the nondiscrimination provisions of this contract, the sponsor shall impose such contract sanctions as it or the FAA may determine to be appropriate, including, but not limited to:

a.  Withholding of payments to the Contractor under the contract until the Contractor complies, and/or

b.  Cancellation, termination, or suspension of the contract, in whole or in part.

1.6
Incorporation of Provisions.  The Contractor shall include the provisions of paragraphs 1 through 5 in every subcontract, including procurements of materials and leases of equipment, unless exempt by the Regulations or directives issued pursuant thereto. The Contractor shall take such action with respect to any subcontract or procurement as the sponsor or the FAA may direct as a means of enforcing such provisions including sanctions for noncompliance.  Provided, however, that in the event a contractor becomes involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such direction, the Contractor may request the Sponsor to enter into such litigation to protect the interests of the sponsor and, in addition, the Contractor may request the United States to enter into such litigation to protect the interests of the United States.
AIRPORT AND AIRWAY IMPROVEMENT ACT OF 1982: (Section 520 - General Civil Rights Provisions)

The Contractor assures that it will comply with pertinent statutes, Executive orders and such rules as are promulgated to assure that no person shall, on the grounds of race, creed, color, national origin, sex, age, or handicap be excluded from participating in any activity conducted with or benefiting from Federal assistance. In the case of Contractors, this provision binds the Contractors from the bid solicitation period through the completion of the contract. This provision is in addition to that required of Title VI of the Civil Rights Act of 1964.

VETERAN’S PREFERENCE: (Title 49 U.S.C. 47112(c))
In the employment of labor (except in executive, administrative, and supervisory positions), preference shall be given to Veterans of the Vietnam era and disabled veterans as defined in Section 515(c)(1) and (2) of the Airport and Airway Improvement Act of 1982.  However, this preference shall apply only where the individuals are available and qualified to perform the work to which the employment relates.
DISADVANTAGED BUSINESS ENTERPRISES: (49 CFR Part 26)
Where used in this provision, “Department of Transportation” or “DOT” refers to the United States Department of Transportation.  “MoDOT” refers to the Missouri Department of Transportation and the Missouri Highways and Transportation Commission.

Policy.  It is the policy of the Department of Transportation that disadvantaged business enterprises as defined in 49 CFR Part 26 shall have the maximum opportunity to participate in the performance of contracts financed in whole or in part with Federal funds under this agreement.  Consequently, the DBE requirements of 49 CFR Part 26 applies to this agreement.

Contract Assurance.  MoDOT and the city will ensure that the following clause is placed in every USDOT assisted contract and subcontract:

“The contractor or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of USDOT assisted contracts. Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as the recipient deems appropriate.”

(This assurance shall be included in each subcontract the prime contractor signs with a subcontractor.)

Federal Financial Assistance Agreement Assurance.  MoDOT and the city agree to and incorporate the following assurance into the day to day operations and the administration of all USDOT assisted contracts; where “recipient” means MoDOT and any MoDOT grantee receiving USDOT assistance:

“MoDOT or the city shall not discriminate on the basis of race, color, national origin, or sex in the award and performance of any USDOT assisted contract or in the administration of its DBE Program or the requirements of 49 CFR Part 26.  The recipient shall take all necessary and reasonable steps under 49 CFR Part 26 to ensure nondiscrimination in the award and administration of USDOT assisted contracts.  The recipient’s DBE Program, as required by 49 CFR Part 26 and as approved by USDOT, is incorporated by reference in this agreement.  Implementation of this program is a legal obligation and failure to carry out its approved program, the Department may impose sanctions as provided for under Part 26 and may, in appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.).”

MoDOT and the city ensure that all recipients of USDOT assisted contracts, funds, or grants incorporates, agrees to and complies with the assurance statement.

Prompt Payment.  MoDOT and the city require all contractors to pay all subcontractors and suppliers for satisfactory performance of services in compliance with the prompt payment statute, Mo. Revised Statutes, Chapter 34, Section 34.057 (included below).  MoDOT and the city also requires the prompt, as defined in Section 34.057, return of all retainage held on all subcontractors after the subcontractor’s work is satisfactorily completed, as MoDOT and city personnel may ultimately determine (if necessary). 


All contractors and subcontractors must retain records of all payments, made or received, for 3 years from the date of final payment and must be available for inspection, upon request, by any authorized representative of MoDOT, the city or USDOT. MoDOT and the city will maintain records of actual payments to DBE firms for work committed to at the time of contract award. 

MoDOT and the city will perform audits of contract payments to firms. The audits will review payments to subcontractors to ensure that the actual amount paid to DBE subcontractors equals or exceeds the dollar amounts stated in the schedule of DBE participation and that payment was made in compliance with Missouri Revised Statutes, Chapter 34, Section 34.057.

Missouri Revised Statutes

Chapter 34

State Purchasing and Printing

Section 34.057

August 28, 2005
_____________________________________________________________________________________________
Public works contracts--prompt payment by public owner to contractor--prompt payment by contractor to subcontractor-- progress payments--retainage--late payment charges-- withholding of payments.
34.057. 1. Unless contrary to any federal funding requirements or unless funds from a state grant are not timely received by the contracting public municipality but notwithstanding any other law to the contrary, all public works contracts made and awarded by the appropriate officer, board or agency of the state or of a political subdivision of the state or of any district therein, including any municipality, county and any board referred to as the public owner, for construction, reconstruction or alteration of any public works project, shall provide for prompt payment by the public owner to the contractor and prompt payment by the contractor to the subcontractor and material supplier in accordance with the following: 

(1) A public owner shall make progress payments to the contractor on at least a monthly basis as the work progresses, or, on a lump sum basis according to the terms of the lump sum contract. Except in the case of lump sum contracts, payments shall be based upon estimates prepared at least monthly of work performed and material delivered, as determined by the project architect or engineer. Retainage withheld on public works projects shall not exceed five percent of the value of the contract or subcontract unless the public owner and the architect or engineer determine that a higher rate of retainage is required to ensure performance of the contract. Retainage, however, shall not exceed ten percent of the value of the contract or subcontract. Except as provided in subsection 4 of this section, the public owner shall pay the contractor the amount due, less a retainage not to exceed ten percent, within thirty days following the latter of the following: 

(a) The date of delivery of materials or construction services purchased;

(b) The date, as designated by the public owner, upon which the invoice is duly delivered to the person or place designated by the public owner; or

(c) In those instances in which the contractor approves the public owner's estimate, the date upon which such notice of approval is duly delivered to the person or place designated by the public owner;

(2) Payments shall be considered received within the context of this section when they are duly posted with the United States Postal Service or other agreed upon delivery service or when they are hand-delivered to an authorized person or place as agreed to by the contracting parties;

(3) If, in the discretion of the owner and the project architect or engineer and the contractor, it is determined that a subcontractor's performance has been completed and the subcontractor can be released prior to substantial completion of the public works contract without risk to the public owner, the contractor shall request such adjustment in retainage, if any, from the public owner as necessary to enable the contractor to pay the subcontractor in full. The public owner may reduce or eliminate retainage on any contract payment if, in the public owner's opinion, the work is proceeding satisfactorily. If retainage is released and there are any remaining minor items to be completed, an amount equal to two hundred percent of the value of each item as determined by the public owner's duly authorized representative shall be withheld until such item or items are completed; 

(4) The public owner shall pay the retainage, less any offsets or deductions authorized in the contract or otherwise authorized by law, to the contractor after substantial completion of the contract work and acceptance by the public owner's authorized contract representative, or as may otherwise be provided by the contract specifications for state highway, road or bridge projects administered by the state highways and transportation commission. Such payment shall be made within thirty days after acceptance, and the invoice and all other appropriate documentation and certifications in complete and acceptable form are provided, as may be required by the contract documents. If at that time there are any remaining minor items to be completed, an amount equal to two hundred percent of the value of each item as determined by the public owner's representative shall be withheld until such items are completed; 

(5) All estimates or invoices for supplies and services purchased, approved and processed, or final payments, shall be paid promptly and shall be subject to late payment charges provided in this section. Except as provided in subsection 4 of this section, if the contractor has not been paid within thirty days as set forth in subdivision (1) of subsection 1 of this section, the contracting agency shall pay the contractor, in addition to the payment due him, interest at the rate of one and one-half percent per month calculated from the expiration of the thirty-day period until fully paid; 

(6) When a contractor receives any payment, the contractor shall pay each subcontractor and material supplier in proportion to the work completed by each subcontractor and material supplier his application less any retention not to exceed ten percent. If the contractor receives less than the full payment due under the public construction contract, the contractor shall be obligated to disburse on a pro rata basis those funds received, with the contractor, subcontractors and material suppliers each receiving a prorated portion based on the amount of payment. When, however, the public owner does not release the full payment due under the contract because there are specific areas of work or materials he is rejecting or because he has otherwise determined such areas are not suitable for payment then those specific subcontractors or suppliers involved shall not be paid for that portion of the work rejected or deemed not suitable for payment and all other subcontractors and suppliers shall be paid in full; 

(7) If the contractor, without reasonable cause, fails to make any payment to his subcontractors and material suppliers within fifteen days after receipt of payment under the public construction contract, the contractor shall pay to his subcontractors and material suppliers, in addition to the payment due them, interest in the amount of one and one-half percent per month, calculated from the expiration of the fifteen-day period until fully paid. This subdivision shall also apply to any payments made by subcontractors and material suppliers to their subcontractors and material suppliers and to all payments made to lower tier subcontractors and material suppliers throughout the contracting chain; 

(8) The public owner shall make final payment of all moneys owed to the contractor, less any offsets or deductions authorized in the contract or otherwise authorized by law, within thirty days of the due date. Final payment shall be considered due upon the earliest of the following events: 
(a) Completion of the project and filing with the owner of all required documentation and certifications, in complete and acceptable form, in accordance with the terms and conditions of the contract;

(b) The project is certified by the architect or engineer authorized to make such certification on behalf of the owner as having been completed, including the filing of all documentation and certifications required by the contract, in complete and acceptable form; or

(c) The project is certified by the contracting authority as having been completed, including the filing of all documentation and certifications required by the contract, in complete and acceptable form.

2. Nothing in this section shall prevent the contractor or subcontractor, at the time of application or certification to the public owner or contractor, from withholding such applications or certifications to the owner or contractor for payment to the subcontractor or material supplier. Amounts intended to be withheld shall not be included in such applications or certifications to the public owner or contractor. Reasons for withholding such applications or certifications shall include, but not be limited to, the following: unsatisfactory job progress; defective construction work or material not remedied; disputed work; failure to comply with other material provisions of the contract; third party claims filed or reasonable evidence that a claim will be filed; failure of the subcontractor to make timely payments for labor, equipment and materials; damage to a contractor or another subcontractor or material supplier; reasonable evidence that the contract can not be completed for the unpaid balance of the subcontract sum or a reasonable amount for retention, not to exceed the initial percentage retained by the owner. 

3. Should the contractor determine, after application or certification has been made and after payment has been received from the public owner, or after payment has been received by a contractor based upon the public owner's estimate of materials in place and work performed as provided by contract, that all or a portion of the moneys needs to be withheld from a specific subcontractor or material supplier for any of the reasons enumerated in this section, and such moneys are withheld from such subcontractor or material supplier, then such undistributed amounts shall be specifically identified in writing and deducted from the next application or certification made to the public owner or from the next estimate by the public owner of payment due the contractor, until a resolution of the matter has been achieved. Disputes shall be resolved in accordance with the terms of the contract documents. Upon such resolution the amounts withheld by the contractor from the subcontractor or material supplier shall be included in the next application or certification made to the public owner or the next estimate by the public owner and shall be paid promptly in accordance with the provisions of this section. This subsection shall also apply to applications or certifications made by subcontractors or material suppliers to the contractor and throughout the various tiers of the contracting chain. 

4. The contracts which provide for payments to the contractor based upon the public owner's estimate of materials in place and work performed rather than applications or certifications submitted by the contractor, the public owner shall pay the contractor within thirty days following the date upon which the estimate is required by contract to be completed by the public owner, the amount due less a retainage not to exceed five percent. All such estimates by the public owner shall be paid promptly and shall be subject to late payment charges as provided in this subsection. After the thirtieth day following the date upon which the estimate is required by contract to be completed by the public owner, the contracting agency shall pay the contractor, in addition to the payment due him, interest at a rate of one and one-half percent per month calculated from the expiration of the thirty-day period until fully paid. 

5. Nothing in this section shall prevent the owner from withholding payment or final payment from the contractor, or a subcontractor or material supplier. Reasons for withholding payment or final payment shall include, but not be limited to, the following: liquidated damages; unsatisfactory job progress; defective construction work or material not remedied; disputed work; failure to comply with any material provision of the contract; third party claims filed or reasonable evidence that a claim will be filed; failure to make timely payments for labor, equipment or materials; damage to a contractor, subcontractor or material supplier; reasonable evidence that a subcontractor or material supplier cannot be fully compensated under its contract with the contractor for the unpaid balance of the contract sum; or citation by the enforcing authority for acts of the contractor or subcontractor which do not comply with any material provision of the contract and which result in a violation of any federal, state or local law, regulation or ordinance applicable to that project causing additional costs or damages to the owner. 

6. Notwithstanding any other provisions in this section to the contrary, no late payment interest shall be due and owing for payments which are withheld in good faith for reasonable cause pursuant to subsections 2 and 5 of this section. If it is determined by a court of competent jurisdiction that a payment which was withheld pursuant to subsections 2 and 5 of this section was not withheld in good faith for reasonable cause, the court may impose interest at the rate of one and one-half percent per month calculated from the date of the invoice and may, in its discretion, award reasonable attorney fees to the prevailing party. In any civil action or part of a civil action brought pursuant to this section, if a court determines after a hearing for such purpose that the cause was initiated, or a defense was asserted, or a motion was filed, or any proceeding therein was done frivolously and in bad faith, the court shall require the party who initiated such cause, asserted such defense, filed such motion, or caused such proceeding to be had to pay the other party named in such action the amount of the costs attributable thereto and reasonable expenses incurred by such party, including reasonable attorney fees. 

(L. 1990 S.B. 808 & 672 § 1)

(2004) Act contemplates a contract between the parties to such a cause of action and provides for such action against a public owner only by the contractor, not a subcontractor or supplier. Mays-Maune & Associates v. Werner Brothers, 139 S.W.3d 201 (Mo.App. E.D.).

MoDOT DBE Program Regulations. The city, contractor and each subcontractor are bound by the new MoDOT DBE Program Regulations at Title CSR 10, Chapter 8.
CLEAN AIR AND WATER POLLUTION CONTROL: (49 CFR Part 18.36(i)(12))
Contractors and subcontractors agree:

a.  That any facility to be used in the performance of the contract or subcontract or to benefit from the contract is not listed on the Environmental Protection Agency (EPA) List of Violating Facilities;

b.  To comply with all the requirements of Section 114 of the Clean Air Act, as amended, 42 U.S.C. 1857 et seq. and Section 308 of the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq. relating to inspection, monitoring, entry, reports, and information, as well as all other requirements specified in Section 114 and Section 308 of the Acts, respectively, and all other regulations and guidelines issued thereunder;

c.  That, as a condition for the award of this contract, the Contractor or subcontractor will notify the awarding official of the receipt of any communication from the EPA indicating that a facility to be used for the performance of or benefit from the contract is under consideration to be listed on the EPA List of Violating Facilities;

d.  To include or cause to be included in any construction contract or subcontract which exceeds $ 100,000 the aforementioned criteria and requirements.
ENERGY CONSERVATION REQUIREMENTS: (49 CFR Part 18.36)
The Contractor agrees to comply with mandatory standards and policies relating to energy efficiency that are contained in the state energy conservation plan issued in compliance with the Energy Policy and Conservation Act (Public Law 94-163).

EXECUTIVE ORDER 94-03
The Contractor shall comply with all the provisions of Executive Order 94-03, issued by the Honorable Mel Carnahan, Governor of Missouri, on the fourteenth (14th) day of January 1994, which executive order is incorporated herein by reference and is made a part of this contract. This Executive Order which promulgates a Code of Fair Practices in regard to nondiscrimination, is incorporated herein by reference and made a part of this Contract. This Executive Order prohibits discriminatory practices by the state, the contractor or its subcontractors based on race, color, religion, national origin, sex, age, disability, or veteran status.
DBE ADMINISTRATION

1. Eligibility of DBE's: Only those firms currently certified as DBE’s by the Missouri Department of Transportation (MoDOT), City of St. Louis, Metro, City of Kansas City, and Kansas City Area Transportation Authority are eligible to participate as DBE’s on this contract. A list of these firms are available on MoDOT’s Office of External Civil Rights webpage at the following address:

http://www.modot.mo.gov/business/contractor_resources/External_Civil_Rights/DBE_program.htm.

2.
Counting DBE Participation Towards DBE Goals: DBE participation toward attainment of the goal will be computed on the basis of the subcontract prices agreed to between the contractor and subcontractors for the contract items or portions of items being sublet, as documented in the Proposal Form.  Credit will only be given for use of DBE's that are certified or accepted according to this specification. DBE participation shall be counted toward meeting the DBE goal in accordance with the following:

a.
Commercially Useful Function: The Sponsor shall count toward the DBE goal only those expenditures to DBE's that perform a commercially useful function in the work of the contract. A DBE performs a commercially useful function when it is responsible for execution of a distinct element of work by actually performing, managing, and supervising that work.  To determine if a DBE is performing a commercially useful function, the amount of work subcontracted, industry practices, and other relevant factors will be evaluated.  If consistent with industry practices, a DBE shall enter into a subcontract or other contractual written agreement.  A DBE Contractor may subcontract a portion of the work up to the amount allowed under standard subcontracting contract provisions of normal industry practices.  A DBE is presumed not to be performing a commercially useful function if the DBE is performing outside these guidelines.

b.
Materials and Supplies:  The Sponsor shall count toward the DBE goal the expenditures for materials and supplies obtained from DBE suppliers and manufacturers as described below. The DBE's must assume the actual and contractual responsibility for the provision of the materials and supplies:

(1)
The entire expenditure to a DBE manufacturer will be counted toward the DBE goal. A manufacturer must operate or maintain a factory or establishment that produces on the premises the materials or supplies that are obtained by the contractor.

(2)
Sixty percent of expenditures to a DBE regular dealer will be counted toward the DBE goal. A regular dealer must perform a commercially useful function in the supply process including buying the materials or supplies, maintaining an inventory and regularly selling materials to the public.  Bulk items such as steel, cement, gravel, stone and petroleum products need not be kept in stock, but the dealer must own or operate distribution equipment.

(3)
No credit will be given toward the DBE goal, if the prime contractor makes a direct payment to a non-DBE material supplier. However, it will be permissible for a material supplier to invoice the prime contractor and the DBE jointly and be paid by the prime contractor making remittance to the DBE firm and material supplier jointly.

(4)
No credit, toward the DBE goal, will be given for the cost of materials or equipment used in a DBE firm's work when those costs are paid by a deduction from the prime contractor's payment(s) to the DBE firm. 

c.
Work Classifications:  DBE credit will count toward the contractual goal only for work actually performed by the DBE firm and within the Standard Industry Classification (SIC) code approved for that firm.  The credit will be counted in the following manner:

(1)
Manufacturer:  Credit is given for 100 percent of the value paid for materials furnished which becomes a permanent part of the project.  A manufacturer is a firm that owns and operates the facilities to produce a product required by the project and purchased by the contractor.

(2)
Supplier:  Credit is given for 60 percent of the value paid for materials furnished which becomes a permanent part of the project.  A supplier sells goods to the general public and maintains an inventory at an owned or leased warehouse or store.  Bulk items such as steel, petroleum projects, or rock do not have to be maintained in an on-site inventory.  Credit will not be given for the cost of the materials and separate credit for the hauling of those same materials.  Transportation of the materials is deemed part of the total cost.

(3)
Broker: Credit is given for 100 percent of the fees or commission received by the DBE .firm for materials purchased, services provided, or equipment secured and resold to the contractor.  Fees or commissions are defined as the difference between what the DBE firm paid for the materials purchased, services provided, or equipment secured and the price paid by the contractor to the DBE firm for those items.  A broker does not manufacture or supply on a regular basis.

(4)
Trucker: Credit is given for 100 percent of the amount paid to the DBE trucker if that trucking is performed by the DBE, with employees of the DBE, using equipment owned or long-term leased by the DBE.  However, if the DBE firm uses leased trucks, at least one truck owned by the firm must be used on the project.

Full credit will not be given for leased trucks unless they are leased on a long-term basis from another DBE firm, DBE owner operators, or a recognized commercial leasing operation.  Firms licensed by the Missouri Public Service Commission as leasing agents qualify as a recognized leasing operation.  Lease of trucks from the prime contractor will not be credited toward the DBE goal, other than possibly the portion constituting broker fees and commissions.  This type of relationship will be subject to strict scrutiny.

All trucks used must be labeled clearly and visibly with a sign indicating the firm owning or leasing the vehicle.  MoDOT will require submittal of a truck roster report, including ownership and vehicle identification information, on a regular basis. MoDOT project office or other designated personnel will review the rosters for verification and will monitor the trucks operating on the project.  MoDOT will conduct random verification and report any irregularities to the External Civil Rights Unit for review.

In order for the use of a DBE trucker to be credited for the delivered price of materials supplies, the trucker must be certified as a supplier or manufacturer of the material, responsible for the quality standards of the material, negotiating the material price, payment, and select the source.

(a)
Owner-Operator Trucking:  The Sponsor shall count toward the DBE goal, the entire delivery fee paid to DBE owner-operators performing trucking for the contractor, if they appear on the contractor's payroll and separate records are furnished to the Sponsor documenting the expenditures. The records shall include for each owner-operator; their social security number; driver's license number; vehicle registration number; current vehicle license number; truck number; and a complete record of the contract fees paid to them.


If the DBE firm uses owner-operators to supplement their owned trucks, the DBE must be responsible for management and supervision of the entire trucking operation.  The trucking arrangement or contract cannot be a contrived arrangement to meet the DBE goal.  The DBE will be considered a broker, and only fees or commissions received will count toward the goal, if the DBE is not in full control, or does not have employees or trucks on the project.

d.
Joint Venture: When a joint venture contract is involved, the Sponsor shall count towards the DBE goal that portion of the contract total dollar value equal to the percentage of ownership and control of each DBE firm within the joint venture.  Such crediting is subject to the sponsor's acceptance of the joint venture agreement.  The Bidder must furnish the joint venture agreement with the DBE Participation Form.  The joint venture agreement must include a detailed breakdown of the following:

(1)
Contract responsibility of the DBE for specific contract items of work,

(2)
Capital participation by the DBE,

(3)
Specific equipment to be provided by the DBE,

(4)
Specific responsibilities of the DBE regarding control of the joint venture,

(5)
Specific workers and skills to be provided by the DBE, and

(6)
Percentage distribution to the DBE of the projected profit or loss incurred by the joint venture.

The joint venture must be certified in writing by MoDOT.

3.
Award Documentation and Procedure: All Bidders shall certify in the Proposal Form their intent to meet or exceed the established goal or to demonstrate good faith efforts to meet the goal. Failure to make such certification or failure to demonstrate good faith efforts will render a bid non-responsive and will not be considered.

a.
DBE Participation Information: All Bidders must complete the required DBE participation information in the Proposal Form, when a DBE goal has been established for the project.  The information shall demonstrate the contractor's intended participation by certified DBE's. The information furnished shall consist of:

(1) The names and addresses of DBE firms that will participate in the contract; 

(2) A description of the work that each DBE will perform;

(3) The dollar amount of the participation of each DBE firm participating;

(4) Written documentation (signed contract proposal) of the bidder/offeror’s commitment to use a DBE subcontractor whose participation it submits to meet a contract goal;

(5) If the contract goal is not met, evidence of good faith efforts (see paragraph c below).

(Note: After award of the contract, the MoDOT External Civil Rights Office will contact by mail each DBE firm participating in the contract, requesting written confirmation from the DBE that it is participating in the contract as provided in the Proposal Form.)
b.
Sponsor Evaluation: In selecting the lowest responsible bidder, the Sponsor and MoDOT will evaluate the DBE information provided with the bid.  The Sponsor and MoDOT may request additional DBE information.  Prior to awarding the contract, the Sponsor will verify verbally and/or in writing that the information submitted by the apparent successful bidder is accurate and complete.

c.
Good Faith Efforts: If the bidder is unable to meet the DBE goal, the bidder must submit in and as part of its bid, written documentation and evidence of good faith efforts taken to meet the goal. Good faith efforts conducted after the bid opening will not be considered adequate to fulfill these bid requirements.  Good faith efforts may include but are not limited to:

(1)
Efforts to select portions of the work for performance by DBE’s, in order to increase the likelihood of achieving the DBE goal.  This can include, but is not limited to, breaking down contracts into economically feasible units to facilitate DBE participation.  Selection of portions of work shall be at least equal to the DBE goal.

(2)
Written notification to individual DBE's likely to participate in the contract sent at least 7 calendar days prior to the bid opening.  The notification shall list specific items or types of work and shall be sent to a reasonable number of DBE's qualified to partici​pate in the contract.

(3)
Efforts to negotiate with DBE's for specific items of work including:

(a)
Names, addresses, and telephone numbers of DBE's who were contacted, the dates of initial contact and information on further contacts made to determine with certainty if the DBE's were interested. Personal or phone contacts are expected;

(b)
Description of the information provided to the DBE's regarding the plans, specifications and estimated quantities for portions of the work to be performed;

(c)
Individual statements as to why agreements with DBE's were not reached; and

(d)
Information on each DBE contacted but rejected and the reasons for the rejection.

(4) 
Efforts to assist the DBE's that need assistance in obtaining bonding, insurance, or lines of credit required by the contractor.

(5)
Documentation that qualified DBE's are not available or not interested.

(6)
Advertisements in general circulation media, trade association publications and disadvantaged-focus media concerning subcontracting opportunities.

(7)
Efforts to use the services of available disadvantaged community organizations; disadvantaged contractor's groups; local, state and federal disadvantaged business assistance offices; and other organizations that provide assistance in recruitment and placement of DBE's.

The demonstration of good faith efforts by the contractor must prove the contractor actively and aggressively sought out DBE's to participate in the project.  The following actions would not be considered acceptable reasons for failure to meet the DBE goal and would not constitute a good faith effort:

(1)
The DBE was unable to provide adequate performance and/or payment bonds.

(2)
A reasonable DBE bid was rejected based on price.

(3)
The DBE would not agree to perform the subcontract work at the prime contractors unit bid price.

(4)
Union versus non-union status of the DBE firm.

(5)
The prime contractor would normally perform all or most of the work included in this contract.

(5) The prime contractor solicited DBE participation by mail only.

Should MoDOT and the city determine that the bidder’s submitted documentation on good faith efforts are inadequate, the bidder must make a written request for administrative reconsideration within 2 working days of the notification on lack of good faith efforts.  That notice may be faxed or emailed to:

Lester Woods, Jr.

External Civil Rights Administrator

P. O. Box 270

Jefferson City, Missouri  65102

Telephone:  (573) 751-2859

Fax:  (573) 526-0558

E-Mail:  Lester.WoodsJr@modot.mo.gov
The Administrative Reconsideration Committee will include 3 individuals MoDOT deems appropriate and the members will be familiar with the DBE program, bidding, construction, and/or contracting matters.  The External Civil Rights Unit will process the request, including providing documentation of the determination, and notify the Administrative Reconsideration Committee of the request for review, however, the administrator, nor any member of MoDOT that had a part in the initial determination will be a part of the reconsideration determination.

As part of this reconsideration, the bidder will have the opportunity to provide written documentation or argument concerning the issue of whether it met the goal or made adequate good faith efforts to do so to the committee.  The bidder may choose to meet in person with the Administrative Reconsideration Committee to discuss the finding.  MoDOT and the city will notify the bidder, in writing of the decision on reconsideration, explaining the basis for finding that the bidder did or did not make adequate good faith efforts to meet the goal.  The result of the reconsideration process is not administratively appealable to the USDOT.

4.
Post Award Compliance:  If the contract is awarded on less than full DBE goal participation, the contractor is not relieved of the responsibility to make a determined effort to meet the full goal amount during the life of the contract. In such a case, the contractor shall continue good faith efforts throughout the life of the contract to increase the DBE participation to meet the contract goal.


If a DBE is unwilling or unable to perform the work specified, the contractor shall request from the Sponsor and FAA, relief from the obligation to use that DBE.  Efforts will be made by the contractor to acquire from the DBE a letter which states the reason the DBE is unwilling or unable to complete its obligations under the project.  If this results in a DBE contract shortfall, the contractor shall immediately take steps to obtain another certified DBE to perform an equal dollar value of allowable credit.  If a new DBE cannot be found, the contractor shall submit evidence of good faith efforts within 15 calendar days of the request for relief.  The contractor shall submit the new DBE's name, address, work items and the dollar amount of each item.  The sponsor and the FAA shall approve the new DBE before the DBE starts work.

If the contractor fails to conform to the approved DBE participation or if it becomes evident that the remaining work will not meet the approved participa​tion, then the contractor shall submit evidence showing either how the contractor intends to meet the DBE participation, or what circumstances have changed affecting the DBE participation.  If the sponsor is not satisfied with the evidence, then liquidated damages may be assessed for the difference between the approved and actual DBE participation.

5.
Records and Reports:  The contractor and all of its subcontractors shall keep records as necessary to determine compliance with the DBE obligations.  The records shall include but are not limited to:

a.
Record of DBE Participation:  The names of disadvantaged and non-disadvantaged subcontractors, regular dealers, manufacturers, consultant and service agencies; the type of work or materials or services performed on or incorporated in the project; and the actual value of such work.

b.
Efforts to Utilize DBE Firms:  Documentation of all efforts made to seek out disadvantaged contractor organizations and individual disadvantaged contractors for work on this project.  All correspondence, personal contacts, telephone calls, etc., to obtain the services of DBE's should be documented.

Final DBE Certification:  Upon completion of the individual DBE firm's work, the prime contractor shall submit a certification letter attesting to the actual work performed by the DBE firm and the amount paid the DBE firm.  This certification letter shall be signed by both the prime contractor and the DBE firm. A sample certification letter is available on the MoDOT Aviation website.

LOCAL PROVISIONS

{INSERT APPROPRIATE LOCAL CONTRACT PROVISIONS}

EQUIPMENT/VEHICLE SPECIFICATIONS

{INSERT APPROPRIATE EQUIPMENT/VEHICLE SPECIFICATIONS}

	BID BOND
	BOND NUMBER

	PRINCIPAL (Legal Name and Business Address)

	SURETY (Legal Name and Business Address)
	STATE OF INCORPORATION

	PENAL SUM OF BOND (Expressed in words and numerals)
	CONTRACT DATE


OBLIGATION

KNOW ALL PERSONS BY THESE PRESENTS, that the above named PRINCIPAL, hereinafter referred to and called BIDDER, and the above named SURETY hereby bind themselves unto {LEGAL NAME AND ADDRESS OF SPONSOR}, as OBLIGEE, hereinafter referred to and called OWNER, in the penal sum stated above, in lawful money of the United States of America to be paid to OWNER. For payment of the penal sum, we bind ourselves, our heirs, executors, administrators, successors and assigns, jointly and severally, firmly by these presents.

WHEREAS,

BIDDER is herewith submitting a proposal to the OWNER for the following project:

{PROJECT DESCRIPTION}
{PROJECT LOCATION}
CONDITION

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION is such that if BIDDER shall be awarded the Contract, the said BIDDER will, within the time required, enter into a Contract and furnish all Bonds, if required, for the faithful performance of the Contract and the prompt payment for labor and materials in the prosecution thereof, then this obligation shall be null and void, otherwise the BIDDER and SURETY shall pay unto the OBLIGEE the full Penal Sum stated herein as a liquidated damage.

WITNESS

In witness whereof, this instrument is executed this the _______ day of ___________________, 20___.

INDIVIDUAL PRINCIPAL:


Company Name:




Signature:




Name and Title:



CORPORATE PRINCIPAL:

ATTEST:


Corporate Name:



Signature:


Signature:



Name and Title:


Name and Title:




(Affix Corporate Seal)

SURETY:

ATTEST:


Surety Name:



Signature:


Signature:



Name and Title:


Name and Title:





(Affix Seal)


(Attach Power of Attorney)

OWNER ACCEPTANCE:

The OWNER approves the form of this Bid Bond.

ATTEST:
Date: 



Signature: 


Signature: 



Name and Title: 

Name and Title:





(Affix Seal)

PROPOSAL FORM

{SPONSOR NAME)

State Block Grant Project No. {MoDOT PROJECT NUMBER}
TO:    
City/County Manager

The undersigned, in compliance with the request for bids for furnishing the following Equipment:

{BRIEF AND CONCISE DESCRIPTION OF EQUIPMENT}:
hereby proposes to furnish all necessary labor, permits, material, machinery, tools, supplies and equipment to faithfully perform all work required for furnishing the equipment identified below in strict accordance with the project documents and all issued Addenda within the specified time of performance for the unit prices stated below:

BID SCHEDULE

	Bid Item
	Specification Reference and Item Description
	Quantity
	Unit
	Unit Price
	Extension

	1
	1,500 Gallon ARFF Vehicle
	1
	LS
	$________.
	____
	$________.
	____

	
	
	
	
	
	
	
	

	2
	High Speed 4x4 Snow Plow Vehicle
	2
	LS
	$________.
	____
	$________.
	____

	
	
	
	
	
	
	
	

	3
	Four Wheel Street Sweeper
	1
	LS
	$________.
	____
	$________.
	____

	
	
	
	
	
	
	
	


	TOTAL BASE BID (Numeral Format)
	$_______________________.   
	_____


ACKNOWLEDGEMENTS BY BIDDER

a. The BIDDER acknowledges and accepts that the Bid Documents are comprised of the documents identified within the Instructions-to-Bidders. The BIDDER further acknowledges that each the individual documents that comprise the Bid Documents are complementary to one another and together establishes the complete terms, conditions and obligations of the successful BIDDER.

b.
As evidence of good faith in submitting this proposal, the undersigned encloses a bid guaranty in the form of a certified check, cashier’s check or bid bond in the amount of 5% of the bid price.  The BIDDER acknowledges and accepts that refusal or failure to accept award and execute a contract within the terms and conditions established herein will result in forfeiture of the bid guaranty to the owner as a liquidated damage.

c.
The BIDDER acknowledges and accepts the OWNER’S right to reject any or all bids.

d. The BIDDER acknowledges and accepts the OWNER’S right to hold all Proposals for purposes of review and evaluation and not issue a notice-of-award for a period not to exceed {NUMBER OF DAYS} calendar days from the stated date for receipt of bids. During this evaluation period, the BIDDER agrees to honor the stated price(s) without any adjustment.

e. The undersigned agrees that upon written notice of award of contract, he or she will execute the contract within fifteen  (15) days of the notice-of-award and furthermore and provide executed payment and performance bonds within fifteen (15) days from the date of contract execution. The undersigned accepts that failure to execute the contract and provide the required bonds within the stated timeframe shall result in forfeiture of the bid guaranty to the owner as a liquidated damage. 

f. Time of Performance:  By submittal of this proposal, the undersigned acknowledges and agrees to commence work within ten (10) calendar days of the date specified in the written “Notice-to-Proceed” as issued by the OWNER. The undersigned further agrees to complete the Project within {NUMBER OF DAYS} Calendar days from the commencement date specified in the Notice-to-Proceed or Purchase Order.

g. The undersigned acknowledges and accepts that for each and every Calendar day the project remains incomplete beyond the contract time of performance, the Contractor shall pay the non-penal amount of $ {DOLLAR AMOUNT} per Calendar day as a liquidated damage to the OWNER.

h. The undersigned prime contractor, if not a MoDOT certified DBE, hereby assures that they will subcontract {DBE GOAL} percent of the dollar value of the prime contract to DBE firms or make good faith efforts to meet the DBE contract goal. In addition, the prime contractor will include the DBE clauses (see Supplementary Provisions) required by the DBE Program adopted by MoDOT and the city in all contracts and subcontracts relating to this project.  The undersigned will complete the DBE Participation information included herein, when a DBE goal has been established, including a demonstration of good faith efforts if the DBE goal is not met.  If the undersigned prime contractor is a MoDOT certified DBE firm, then the prime contractor must perform at least thirty percent (30%) of the total contract value work with its own forces, and will receive DBE credit for all work which the prime contractor and any other MoDOT certified DBE firm performs directly.

i. The undersigned acknowledges receipt of the following addenda:

Addendum Number _____ dated ___________

Received________________

Addendum Number _____ dated ___________

Received________________

Addendum Number _____ dated ___________

Received________________

REPRESENTATIONS BY BIDDER

By submittal of a proposal (bid), the BIDDER represents the following:

a. The BIDDER has read and thoroughly examined the bid documents including all authorized addenda.

b. The BIDDER has a complete understanding of the terms and conditions required for the satisfactory performance of project work.

c. The BIDDER has found no errors, conflicts, ambiguities or omissions in the project documents, except as previously submitted in writing to the owner that would affect cost, progress or performance of the work.

d. The BIDDER is familiar with all applicable Federal, State and local laws, rules and regulations pertaining to execution of the contract and the project work.

e. The BIDDER has complied with all requirements of these instructions and the associated project documents.

CERTIFICATIONS BY BIDDER

a. The undersigned hereby declares and certifies that the only parties interested in this proposal are named herein and that this proposal is made without collusion with any other person, firm or corporation. The undersigned further certifies that no member, officer or agent of OWNER’S has direct or indirect financial interest in this proposal.

b. Certification of Non-Segregated Facilities: (41 CFR Part 60-1.8)

The BIDDER, as a potential federally-assisted contractor, certifies that it does not maintain or provide, for its employees, any segregated facilities at any of its establishments and that it does not permit its employees to perform their services at any location, under its control, where segregated facilities are maintained.  The BIDDER certifies that it will not maintain or provide, for its employees, segregated facilities at any of its establishments and that it will not permit its employees to perform their services at any location under its control where segregated facilities are maintained.  The Bidder agrees that a breach of this certification is a violation of the Equal Opportunity Clause, which is to be incorporated in the contract.

As used in this certification, the term "segregated facilities" means any waiting rooms, work areas, restrooms, and washrooms, restaurants and other eating areas, timeclocks, locker rooms and other storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing facilities provided for employees which are segregated on the basis of race, color, religion, or national origin because of habit, local custom, or any other reason.  The Bidder agrees that (except where it has obtained identical certifications from proposed subcontractors for specific time periods) it will obtain identical certifications from proposed subcontractors prior to the award of subcontracts exceeding $10,000 which are not exempt from the provisions of the Equal Opportunity Clause and that it will retain such certifications in its files.

c. Trade Restriction Certification:  (49 CFR Part 30)

The Bidder, by submission of an offer certifies that it:

1. is not owned or controlled by one or more citizens of a foreign country included in the list of countries that discriminate against U.S. firms published by the Office of the United States Trade Representative (USTR);

2. has not knowingly entered into any contract or subcontract for this project with a person that is a citizen or national of a foreign country on said list, or is owned or controlled directly or indirectly by one or more citizens or nationals of a foreign country on said list;

3. has not procured any product nor subcontracted for the supply of any product for use on the project that is produced in a foreign country on said list.

d. Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion: (49 CFR Part 29)
The Bidder certifies, by submission of this proposal, that neither it nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal department or agency.  It further agrees by submitting this proposal that it will include this clause without modification in all lower tier transactions, solicitations, proposals, contracts, and subcontracts.  Where the Bidder or any lower tier participant is unable to certify to this statement, it shall attach an explanation to this solicitation/proposal. 

e. Buy American Certification: (Title 49 U.S.C. Chapter 501)
By submitting a proposal under this solicitation, except for those items listed by the Bidder below or on a separate and clearly identified attachment to this bid/proposal, the Bidder certifies that steel and each manufactured product, are produced in the United States, as defined in the clause Buy American - Steel and Manufactured Products for Construction Contracts) and that components of unknown origin are considered to have been produced or manufactured outside the United States.
Bidder may obtain from the owner a listing of articles, materials and supplies excepted from this provision.
	Product
	Country of Origin

	
	

	
	


ATTACHMENTS TO THIS BID

The following documents are attached to and made a part of this Bid:

1.  Bid Guaranty in the form of ________________________________________________;

2.  Evidence of BIDDER’S qualifications per the requirements of the Instructions-to-Bidders.

DISADVANTAGED BUSINESS ENTERPRISE (DBE) PARTICIPATION

The information shown in this section must be completed when a DBE contract goal has been established. The percentage must equal or exceed the DBE contract goal. If the percentage is below the contract goal, then the bidder must submit complete written documentation of good faith efforts taken to meet the DBE contract goal.

a.
The undersigned submits the following list of DBE’s to be used in accomplishing the work of this contract.  The work, supplies or services, applicable value and percent of total federal contract each DBE is to perform or furnish is as follows:

b.
Joint venture with a DBE.  The undersigned submits the following list of bid items the DBE prime is responsible for and any items that will be subcontracted out are noted with an asterisk or a similar notation.  The work, applicable value and percentage of total federal contract the DBE prime is responsible for are as follows:

	DBE Name and Address
	Bid Item Number(s)

Or Work Performed
	$ Value 

of DBE Work
	% of **$Value Applicable to DBE Goal
	$ Amount Applicable to DBE Goal
	% of 

Total 

Federal Contract

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	TOTAL DBE PARTICIPATION
	$
	%


**Cannot exceed contract amount for given item of work.

(Please reproduce the above sheet if additional space is needed.)

SIGNATURE OF BIDDER

The undersigned states that the correct LEGAL NAME AND ADDRESS of (1) the individual bidder, (2) each partner or joint venturer (whether individuals or corporations, and whether doing business under a fictitious name), or (3) the corporation (with the state in which it is incorporated) are shown below; that (if not signing with the intention to bind themselves to become responsible and sole bidder) they are the agent of, and they are signing and executing this (as indicated in the proper spaces below) as the bid of a


(  ) sole individual

(  ) partnership

        (  ) joint venture


(  ) corporation, incorporated under the laws of state of _______________________________.



Executed by bidder this ____________ day of ________________________ 20______.


Name of individual,


all partners


or joint venturers:




Address of each:


doing business under the name of:

Address of principal place of business in








Missouri:


(If using a fictitious name, show this name


above in addition to legal names)









(If a corporation, show its name above)


ATTEST:   (SEAL)


(Signature)

        Secretary

(Signature)


(Title)


Please print name




Please print name

NOTE:  If bidder is doing business un1der a fictitious name, the bid shall be executed in the legal name of the individual partners, joint ventures, or corporation, with the legal address shown, and registration of fictitious name filed with the secretary of state, as required by sections 417.200 to 417.230 RSMo. If the bidder is a corporation not organized under the laws of Missouri, it shall procure a certificate of authority to do business in Missouri, as required by section 351.572 et seq RSMo.

FORM OF

CONTRACT AGREEMENT

{SPONSOR NAME)

State Block Grant Project No. {MoDOT PROJECT NUMBER}
THIS AGREEMENT, made as of this ____________ day of ________________________, 20______, is

BY AND BETWEEN

the OWNER:


Name: 


{OWNER’S NAME}





Address: 

{ADDRESS}





City/State/Zip Code: 
{CITY/STATE/ZIP CODE}
And the CONTRACTOR:

Name:

     











Address:
     











City/State/Zip Code:
     







WITNESSETH:

WHEREAS it is the intent of the Owner to make improvements at {NAME OF AIRPORT} generally described as follows;


{BRIEF AND CONCISE DESCRIPTION OF PROJECT}.

hereinafter referred to as the Project.

NOW THEREFORE in consideration of the mutual covenants hereinafter set forth, OWNER and CONTRACTOR agree as follows:

Article 1 – Work

It is hereby mutually agreed that for and in consideration of the payments as provided for herein to the CONTRACTOR by the OWNER, CONTRACTOR shall faithfully furnish all necessary labor, equipment, and material and shall fully perform all necessary work to complete the Project in strict accordance with this Contract Agreement and the Contract Documents.

Article 2 – Contract Documents

CONTRACTOR agrees that the Contract Documents consist of the following: this Agreement, General Provisions, Supplementary Provisions, Specifications, Drawings, all issued addenda, Notice-to-Bidders, Instructions-to-Bidders, Proposal and associated attachments, Performance Bond, Payment Bond, Wage Rate Determinations, Insurance certificates, documents incorporated by reference, documents incorporated by attachment, and all OWNER authorized change orders issued subsequent to the date of this agreement. All documents comprising the Contract Documents are complementary to one another and together establish the complete terms, conditions and obligations of the CONTRACTOR. All said Contract Documents are incorporated by reference into the Contract Agreement as if fully rewritten herein or attached thereto. 

Article 3 – Contract Price

In consideration of the faithful performance and completion of the Work by the CONTRACTOR in accordance with the Contract Documents, OWNER shall pay the CONTRACTOR an amount equal to:

$

($
)


(Amount in Written Words)
(Amount in Numerals)

subject to the following;

a. Said amount is based on the schedule of prices and estimated quantities stated in CONTRACTOR’S Bid Proposal, which is attached to and made a part of this Agreement;

b.
Said amount is the aggregate sum of the result of the CONTRACTOR’S stated unit prices multiplied by the associated estimated quantities;

Article 4 – Payment
Upon the completion of the work and its acceptance by the OWNER, all sums due the CONTRACTOR by reason of faithful performance of the work, taking into consideration additions to or deductions from the Contract price by reason of alterations or modifications of the original Contract, will be paid to the CONTRACTOR by the OWNER after said completion and acceptance.  

The acceptance of final payment by the CONTRACTOR shall be considered as a release in full of all claims against the OWNER, arising out of, or by reason of, the work completed and materials furnished under this Contract.

OWNER shall make progress payments to the CONTRACTOR in accordance with the terms set forth in the General Terms and Conditions.

Article 5 – Contract Time
The CONTRACTOR agrees to commence work within ten (10) calendar days of the date specified in the OWNER’S Notice-to-Proceed. CONTRACTOR further agrees to complete said work within {NUMBER OF DAYS} Calendar days of the commencement date stated within the Notice-to-Proceed.

It is expressly understood and agreed that the stated Contract Time is reasonable for the completion of the Work, taking all factors into consideration. Furthermore, extensions of the Contract Time may only be permitted by execution of a formal modification to this Contract Agreement in accordance with the General Terms and Conditions and as approved by the OWNER.

Article 6 – Liquidated Damages
The CONTRACTOR and OWNER understand and agree that time is of essence for completion of the Work and that the OWNER will suffer additional expense and financial loss if said Work is not completed within the authorized Contract Time. Furthermore, the CONTRACTOR and OWNER recognize and understand the difficulty, delay, and expense in establishing the exact amount of actual financial loss and additional expense. Accordingly, in place of requiring such proof, the CONTRACTOR expressly agrees to pay the OWNER as liquidated damages the non-penal sum of $ {DOLLAR AMOUNT} per day for each Calendar day required in excess of the authorized Contract Time.

Furthermore, the CONTRACTOR understands and agrees that;

a.
the OWNER has the right to deduct from any moneys due the CONTRACTOR, the amount of said liquidated damages;

b.
the OWNER has the right to recover the amount of said liquidated damages from the CONTRACTOR, SURETY or both.

Article 7 – CONTRACTOR’S Representations

The CONTRACTOR understands and agrees that all representations made by the CONTRACTOR within the Proposal shall apply under this Agreement as if fully rewritten herein.

Article 8 – CONTRACTOR’S Certifications

The CONTRACTOR understands and agrees that all certifications made by the CONTRACTOR within the Proposal shall apply under this Agreement as if fully rewritten herein. 
Article 9 – Miscellaneous

a.
CONTRACTOR understands that it shall be solely responsible for the means, methods, techniques, sequences and procedures of manufacturer in connection with completion of the Project Work;

b.
CONTRACTOR understands and agrees that it shall not accomplish any work or furnish any materials that are not covered or authorized by the Contract Documents unless authorized in writing by the OWNER or ENGINEER;

c.
The rights of each party under this Agreement shall not be assigned or transferred to any other person, entity, firm or corporation without prior written consent of both parties; 

d.
OWNER and CONTRACTOR each bind itself, their partners, successors, assigns and legal representatives to the other party in respect to all covenants, agreements, and obligations contained in the Contract Documents.

Article 10 – OWNER’S Representative

The OWNER’S Representative, herein referred to as ENGINEER, is defined as follows:

{NAME OF FIRM}

{ADDRESS}

{CITY/STATE/ZIP CODE}
Said ENGINEER will act as the OWNER’S representative and shall assume all rights and authority assigned to the ENGINEER as stated within the Contract Documents in connection with the completion of the Project Work.

IN WITNESS WHEREOF, OWNER and CONTRACTOR have executed five (5) copies of this Agreement on the day and year first noted herein. 

	OWNER


Name:
_____________________________


Address: 
_____________________________



_____________________________



_____________________________


By:
__________________________________

Signature


__________________________________

Title of Representative


ATTEST

By: 
__________________________________

Signature


__________________________________

Title
	CONTRACTOR


Name:
_____________________________


Address: 
_____________________________



_____________________________



_____________________________

By:
___________________________________

Signature


___________________________________

Title of Representative


ATTEST

By: 
___________________________________

Signature


___________________________________

Title
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